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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
5. 25-15.

By order dated 25 January 1980, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts revoked
Appel lant's seaman's docunents wupon finding him quilty of
m sconduct. The three specifications found proved alleged that
whil e serving as Ordinary Seaman on board SS BANNER under authority
of the docunent above captioned, on or about 10, 13 and 14 Novenber
1979, Appellant failed to performhis duties as bow | ookout .

The hearing was held at Boston, Massachusetts, on 29 Novenber
1979 and 15 January 1980.

Appellant failed to appear at the hearing. The Admnistrative
Law Judge entered a plea of not quilty to the charge and each
specification on Appellant's behalf, and the hearing proceeded in
absenti a.

The Investigating Oficer introduced in evidence the testinony
of one witness and four exhibits.

No evi dence was offered i n defense.

After the hearing, the Admnistrative Law Judge rendered a
written decision in which he concluded that the charge and three
speci fications had been proved. He then served a witten order on
Appel I ant revoking all docunents issued to Appellant.

The entire decision was served on 6 February 1980. Petition
to reopen was filed on 11 March 1980 and denied on 22 April 1980.
Appeal fromthis denial was tinely filed.

FI NDI NGS OF FACT

On 10 through 14 Novenber 1979, Appellant was serving as
Ordi nary Seaman on board SS BANNER, O N. 272077, and acting under



authority of his docunent while the vessel was at sea.

On 16 Novenber 1979, Appellant was served with a charge sheet
al I egi ng m sconduct on the part of Appellant, based on three
speci fications. Appel I ant acknow edged by his signature on the
charge sheet that he had been apprized of his rights.

A hearing on the charges was held in Boston on 29 Novenber
1979 and continued to 15 January 1980. Despite proper notice,
Appel l ant failed to appear. After the Adm nistrative Law Judge
insured conpliance with 46 CFR 5.20-25, the hearing proceeded in
absenti a.

The Adm ni strative Law Judge, after due consideration of al
t he evidence, concluded that the specifications and charge were
pr oved. He entered an order revoking Appellant's Merchant
Mari ner's Document on 25 January 1980. Appel I ant petitioned to
reopen the hearing on 11 March 1980; the petition was denied 22
April 1980.

BASES OF APPEAL

This appeal has been taken from the order of the
Adm ni strative Law Judge denying Appellant's petition to reopen the
proceedings. It is urged that evidence to be adduced by Appell ant
would tend to denonstrate his innocence of the charge and
specifications, or in the alternative tend to mtigate the severity
of any order to be inposed.

APPEARANCE: Harry A EZRATTY, Esq., of San Juan, P.R
OPI NI ON
Adm ni strative proceedings to further the aim of safety of

life and property at sea under the authority of R S. 4450 are
conducted in accordance with the governing statute and the

i mpl ementing regulations. As a necessary predicate to the
proceedi ngs, notice of the charge and notice of procedural rights
nmust be given to the individual charged. |In the instant case, the

Adm ni strative Law Judge, on the record, verified that these
matters were conmuni cated to Appellant. The charge sheet reflects
Appel lant's recei pt of the charge and his signature attests to the

fact that"... the substance of the conplaint, nature of the
proceedi ngs, ny rights as specified above and the results of ny
failure to appear have been fully explained to ne." In the fact of

this evidence Appellant will not be heard to conplain that he was
not cognizant of this rights with respect to the availability of
W t nesses, presentation of evidence, or venue of the proceedi ngs.
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It is well settled that "[o]n a petition to reopen, Appellant
cannot argue that there is "newy discovered evidence' when he has
failed to appear for hearing on due notice." Appeal Decision No.
1641. This is particularly true with respect to evidence within
the personal know edge of Appellant, such as his health of the
names of fellow crewrenbers. Appellant's brief contends that the
names of other crewren were not known to Appellant at the tine of
hearing, but al so recognizes that they would be readily obtainable
fromthe vessel's crewist. To conply with the requirenments of 46
CFR 5.25-5(b)(4) Appellant nust aver facts sufficient to
denonstrate that due diligence could not have led to the discovery
of such evidence prior to conpletion of the hearing. It is readily
apparent that Appellant can not fulfill this requirenent.

An R S. 4450 proceeding nmay only be reopened when the
governing regul ations are conplied with. Appellant has failed to
shoul der his burden in this regard. | also note that Appell ant
woul d seek to present evidence to mtigate the charge. By failing
to appear, however, Appellant waived that opportunity. Appea
Decision No. 1957. In light of the nultiple offenses involved and
t he attendant circunstances of cargo, area of operation, and lives
at risk, | find that the order does not exceed the permssible
bounds of discretion which an Admnistrative Law Judge possesses in
fashi oni ng an appropriate order.

CONCLUSI ON

Appel lant's petition to reopen fails to denonstrate that newy
di scovered evi dence has been devel oped, or in the alternative that
due diligence could not have led to the discovery of the evidence
prior to conpletion of the hearing. Consequently, no grounds for
reopening the hearing in this case have been present ed.

ORDER

The order of the Admnistrative Law Judge dated at Boston
Massachusetts, on 22 April 1980, is AFFI RVED. The decision and
order of 25 January 1980 stands as final agency action in the case.

R H SCARBOROUGH
Vice Admral, U S. Coast Cuard
Acti ng Commandant

Signed at Washington, D.C., this 10th day of June 1981.



